The "Rule of Law" is a venerable concept, but, on closer inspection, it is a complex admixture of positive assumptions, inchoate political and legal theory, and occasionally wishful thinking. Although enormous investments have been made in rule of law reformism throughout the world, advocates of transplanting American-style legal and political institutions to developed and developing countries are often unclear about what they are transplanting and why they are doing so. The concept of rule of law has become unplugged from theories of law. Scholars clearly have more work to do in understanding the rule of law and designing institutions to realize the objectives for which this grand project is intended.
INTRODUCTION
The rule of law maintains enormous appeal among scholars and reformers. 1 Influential non-governmental organizations, supported generously by public and private benefactors, have urged various nations to undertake institutional and legal reforms in order to implement the rule of law. 2 These myriad reformers hope to create, maintain, and improve legal and political institutions around the world. 3 While their advocacy is resolutely normative, reformers maintain that their prescriptions are supported by scholarly research demonstrating that the establishment and maintenance of appropriate legal and political institutions improves aggregate well-being.
Reformers, and many scholars, insist that the rule of law (which we will, on occasion, refer to simply as "RL") is an unalloyed good, promoting and safeguarding values that are intrinsically desirable, such as economic development and social progress. 4 Political and legal theorists identify the rule of law as essential to a justice-seeking polity. This connection is frequently 1 "The degree of apparent international consensus," writes Thomas Carothers, "on the value and importance of the rule of law is striking." Thomas Carothers, The Rule of Law Revival, in PROMOTING THE RULE OF LAW ABROAD: IN SEARCH OF KNOWLEDGE 4 (Thomas Carothers ed., 2006) ("The concept is suddenly everywhere-a venerable part of Western political philosophy enjoying a new run as a rising imperative of the era of globalization."); see also Jeremy Waldron, The Concept and the Rule of Law, 43 GA. L. REV. 1, 3 (2008) (describing the rule of law as "one of the most important political ideals of our time"). 2 See infra Part I. 3 In addition to the various efforts by non-governmental organizations described infra Part I, two
initiatives-rule-of-law programs run by the Carnegie Endowment for International Peace and the Hague Institute for the Internationalisation of Law-are especially noteworthy for their diligence in bringing together a vast number of internationally recognized scholars, governmental officials, and private sector leaders to discuss the rule of law and rule-of-law initiatives. At its most basic, the rule of law has been held to mean simply that the government is required to act in accordance with valid law. While this is undoubtedly desirable, it is not an exhaustive description of the characteristics of a system that meets the criteria of the rule of law. Various other wider definitions have been proposed. These have included the requirement of procedural justice; something which is now generally recognized as part of the rule of law. Yet the deeper we dig into the concept of the rule of law, the more vexing the question becomes: What precisely does it entail, and how it should be operationalized? The rule of law is, as one commentator puts it, "a much celebrated, historic ideal, the precise meaning of which may be less clear today than ever before." 14 Rule of law is an attractive ideal, but its attractiveness may stem mainly from its imprecision, which allows each of us to project our own sense of the ideal government onto the phrase "rule of law." In the name of the rule of law, we export American-style institutions across the globe without sufficient evidence that these institutions are ideal for the United States, let alone the rest of the world. 15 Myriad incomplete and unsupported assumptions underlie the claims made by the institutions associated with the rule of law. Articulating a clearer conception of the rule of law and devising a strategy for its implementation requires careful attention to these assumptions.
Our principal claims in this Article are four-fold. First, any sound definition of the rule of law must explicitly incorporate substantive values. While it may be framed in procedural terms (for instance, the idea that laws should be transparent and prospective), any theory of the rule of law must connect procedural rules with the values that the legal system aims to subserve. Relatedly, RL's advocates must have a theory of law squarely in their minds; yoking rule of law to law's ideals is incoherent without a framework for understanding law's purposes and its nature. Second, we must be able to assess and measure the rule of law. Such measurement must go beyond simply pointing to a series of institutions and assessing or indexing a system's fidelity to the rule of law by reference to these institutions. 16 Rather, we must have in mind a connection between the structure and performance of these institutions 14 Richard H. Fallon, Jr., "The Rule of Law" as a Concept in Constitutional Discourse, 97 COLUM. L. REV. 11, 11 (1997) ; see also GEORGE P. FLETCHER, BASIC CONCEPTS OF LEGAL THOUGHT 11 (1996) ("[L]egality and the 'rule of law' are ideals that present themselves as opaque even to legal philosophers."); Frank Lovett, A Positivist Account of the Rule of Law, 27 LAW & SOC. INQUIRY 41, 41 (2002) ("[D]escriptive accounts of the Rule of Law remain strikingly vague and imprecise."); Margaret Jane Radin, Reconsidering the Rule of Law, 69 B.U. L. REV. 781, 781 (1989) (noting that the RL ideal "is deeply contested" and that we lack a "canonical formulation of its meaning"). 15 See, e.g., Stephen Golub, A House Without a Foundation, in PROMOTING THE RULE OF LAW, supra at and the realization of the rule of law, once effectively defined. Third, rule-oflaw reform must contemplate the relationship between means and ends. A satisfactory understanding of this relationship requires positive theory and empirical support, not merely normative leaps of faith or ipse dixit. Finally, rule-of-law reformism must take adequate account of trade-offs, that is, conflicts among institutions aiming to promote the rule of law. 17 Our aims in this Article are both critical and constructive. They are critical in that we methodically unpack the assumptions of the scholarly literature to reveal the shortcomings described above. We do not see the rule of law as inevitably flawed, as a vacuous Rorschach test upon which legal scholars and reformers simply project their own views about the content and purpose of law. Rather, we see the rule of law as expressing a worthy aspiration that rightly finds voice in the hard work of good-intentioned activists. The essential predicament in the current practice of rule-of-law reformism is that the concept of the rule of law rests on unstated and under-explicated assumptions.
Our aims are constructive in that we identify perilous assumptions and find a way to define the rule of law without them. Specifically, a clearly defined concept of the rule of law requires three innovations: (1) it must more conspicuously incorporate substantive values and theories; (2) it must incorporate, or at least be plugged into, a coherent theory of law; and (3) it must make more cogent connections between means and ends. This last innovation will help guide those engaged in reform to evaluate trade-offs.
This Article proceeds as follows: In Part I, we consider how and why RL reformers value the rule of law, first focusing on the developing effort to export American-style RL abroad and, then, on how legal theorists conceive of and attempt to operationalize RL. In Part II, we offer some general 17 Gary Cox and Mathew McCubbins write that democratic institutions: establish two key tradeoffs with respect to democratic outcomes. The first is between a political system's decisiveness and its resoluteness. The tradeoff that any country makes on this dimension-between having the ability to change policy and having the ability to commit to policy-depends heavily on the effective number of vetoes in the political system. Polities that choose to locate at either extreme will be ungovernable. At one end, a polity that lacks decisiveness will encounter gridlock and stalemate. At the other end, a polity that lacks resoluteness will be threatened by a lack of stability. The second tradeoff . . . is between the private-and public-regardedness of policy produced. observations about how best to think about the imperative of "measuring" RL. In Part III, we turn to the specifics of RL institutions, looking at the essential institutions and key governance structures that are viewed in the literature as configuring RL. With the contours of RL in mind, we turn in Part IV to the daunting task of "implementing" RL. It is from this close analysis of implementation that we arrive at our ultimately skeptical conclusion that RL is misunderstood in fundamental ways.
I. VALUING THE RULE OF LAW

A. Rule of Law Reformism: Ambitions, Strategies, and Assumptions
The rule of law has an active fan club. The enormous appeal of RL reform efforts is reflected in the myriad activities and statements of key U.S. and international public and private agencies, including the World Bank, the United States Agency for International Development (USAID), the Carnegie Endowment for International Peace, and the American Bar Association (ABA). These organizations have spent enormous amounts of money on legal reform efforts, 18 and their efforts show little signs of slowing. The Global Governance Group of the World Bank connects rule of law to its comprehensive effort to improve worldwide governance. 19 Likewise, USAID maintains that the rule of law is a principle of universal appeal, noting that "[t]he term 'rule of law' is used frequently in reference to a wide variety of desired end states. . . . However, the term usually refers to a state in which citizens, corporations and the state itself obey the law, and the laws are derived from a democratic consensus." 22 USAID references two notable descriptions of the rule of law; one describes the rule of law as "protecting fundamental political, social, and economic rights," 23 and the other, which comes from the United Nations, provides that: "The rule of law . . . refers to a principle of governance in which all persons, institutions and entities . . . are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards." 24
The World Justice Project seeks to "1) advance the understanding of the processes that lead to and impede the development of the rule of law in different national contexts, and 2) advance the understanding of the contributions that the rule of law can make to reducing poverty, violence, and corruption and increasing education and health." 25 One of the most farreaching RL programs is the Rule of Law Initiative of the ABA, 26 but the ABA In the past two decades, a number of scholars have turned to non-economic factors to explain variations in wealth across countries. Economic theory suggests institutions impact decisions about labor supply, saving, investment, and exchange. According to the institutionalist view, laws and regulations that enforce contracts, guarantee property rights and promote welldeveloped financial markets can foster economic growth by encouraging investment in human and physical capital, as well as the development of technological innovations. . In a similar vein, the International Bar Association has adopted a Rule of Law Resolution declaring the following: "An independent, impartial judiciary; the presumption of innocence; the right to a fair and public trial without undue delay; a rational and proportionate approach to punishment; a strong and independent legal profession; strict protection of confidential communications between lawyer and client; equality of all before the law; these are all fundamental principles of the Rule of Law." HAGUE INST., supra note 4, at 17 n.7.
largely elides the question of what RL is and instead has developed a multipronged, multinational set of programs to improve the well-being of underperforming countries. 27 They concentrate their efforts around the following imperatives: judicial reform, legal profession reform, prosecutorial reform, legal education reform, combating human trafficking, the development of an index based on the United Nations International Covenant on Civil and Political Rights, and the development of an assessment tool based on the Convention on the Elimination of All Forms of Discrimination Against Women. 28 What the World Justice Project and the ABA do, in essence, is commission scholarship, craft "white papers" of various sorts, send staff and consultants around the country and around the world to make presentations, and, in various ways, engage with public officials and private citizens in many countries to fashion institutions and governance structures that ostensibly promote RL. Much of the back-office work involves the development of assessment tools and outcome measures. These measures describe in a fair amount of detail the criteria of good governance, 29 including not only institutional architecture but also basic governmental structure (for instance, "Is the system democratic?"), 30 and the content of legal rules (for instance, "Are there secure property rights?"). 31 Each of these organizations, especially the World Bank and USAID, 32 have collected an ample supply of serious scholarly analyses that 27 On its Rule of Law Initiative home page, the American Bar Association (ABA) claims that "over half of the world's population lives in countries that lack the rule of law, consigning billions of people to lives characterized by a lack of economic opportunity, basic justice and even physical security." About the ABA Rule of Law Initiative, supra note 26. 28 purport to measure the state and scope of RL and "governance" in individual countries and worldwide as well as the progress of RL reform efforts. 33 Four key assumptions underlie this RL reformism. First, RL reformers believe that RL captures something of universal applicability. 34 The rule of law is of cross-national, cross-cultural value; each political system, whatever its cultural underpinnings and objectives, ought to incorporate RL values and institutions into its legal system. 35 The claim, reduced to its basics, is that a political system can only achieve economic self-sufficiency and consistent quality if it constructs and maintains legal institutions. Societies lacking these institutions may be described as having law, but we cannot sensibly describe them as having the rule of law, at least in any sense that would keep RL coherent as a concept. Second, RL reformism insists that the structure of RL is not merely made up of a commitment to legal obedience and the cluster of values that define the concept of RL, but is also composed of a distinctive series of institutions and governance arrangements. Reformers assume that a legal system's commitment to RL is by resort to these institutions and arrangements. Third, RL is associated with democracy and is thus regarded as being in tension with authoritarianism or any kind of top-down legal system in which the people do not ultimately rule. 36 Whether or not an authoritarian legal system is properly deemed a legal system, this system does not and cannot, in the eyes of RL reformers, embody RL. Lastly, RL reformers insist . But see Carothers, supra note 1, at 5 (contrasting the American view with RL as understood in "Asian-style democracy"). For another contrary view, see Matthew Stephenson, A Trojan Horse in China?, in PROMOTING THE RULE OF LAW, supra at 191, 197 ("It is generally agreed . . . that the U.S. and Chinese governments have different things in mind when they talk about the rule of law."). 36 As Thomas Carothers, the impresario of the Carnegie Endowment's rule of law project, puts it:
The relationship between the rule of law and liberal democracy is profound. The rule of law makes possible individual rights, which are at the core of democracy. A government's respect for the sovereign authority of the people and a constitution depends on its acceptance of law. Democracy includes institutions and processes that, although beyond the immediate domain of the legal system, are rooted in it.
Carothers, PROMOTING THE RULE OF LAW, supra note 1, at 4-5; see also Hampton, supra note 5.
that RL can be measured. The assumption here, though generally unstated, is that RL is a single-dimensional concept, much the same as a Likert scale, 37 and thus one that can be measured with reasonable precision and without attention to tradeoffs and other considerations that are characteristic of multidimensional concepts.
B. Rule of Law and Legal Theory
Theorists since Aristotle 38 have been primarily interested in fashioning a coherent description of RL that can withstand analytic scrutiny. 39 Nonetheless, there are those who believe this to be a fool's errand-that the rule of law is an "essentially contested concept." 40 We might wonder, then, before setting off to change the world, whether and to what extent we have made any progress in defining rule of law. Constitutional theorist Richard Fallon notes that "[t]he Rule of Law might appear, at best, to be no more than an honorific title for an amalgam of the values, and the preferred means for promoting those values, reflected in the competing Rule-of-Law ideal types." 41 Thomas Hobbes concluded that nothing like RL was really possible 42 because the government is typically disinclined to tie itself to the mast of legal rules, thereby ensuring that that the rule of law was applicable to governed and governor alike. On one reading, therefore, RL is not a useful analytical concept at all. 43 37 The Likert scale refers to a psychometric scale used in survey research to aggregate respondent opinions by specifying their level of agreement to a particular statement. Responses are generally ranked from "strongly approve" to "strongly disapprove." See Rensis Likert, A Technique for the Measurement of Attitudes, 22 ARCHIVES PSYCHOL. 1 (1932 More commonly, scholars argue that RL encapsulates the heady notion that law should govern human affairs with quality and attention to the virtues and values that make up a good legal system and, moreover, that the governors should be governed by law. 44 Political and legal theorists typically frame the concept of the rule of law around a series of qualities of "good law." These basic qualities might be broad and even opaque (as in Aristotle's declaration that "[t]he law is reason unaffected by desire"), 45 or they may drill deeper into the structure of the legal system in promulgating particular rules of the road (as in the insistence on prospective, rather than retrospective, legal rules). 46 But the framework as it has been revisited and refined over the centuries highlights the fundamental and normative point that a good legal system is effective only insofar as individuals and officials are ruled by law, not men. Under the RL framework, men carry out their responsibilities and duties in accordance with agreed-upon principles, principles that make up the contours of RL. "In a fundamentally just society," writes Ronald Cass, "the rule of law serves to channel decision making in attractive ways, to make decisions more predictable, and to increase the prospects for fair administration of public power." 47 Rule of law scholars have attempted to draw a coherent connection between the qualities of good law and the objectives that certain lawmaking principles and legal institutions are intended to achieve. For A.V. Dicey, the Oxford scholar credited with coining the phrase, the principal objective of RL is to discipline and regulate official power. 48 Dicey described RL as entailing three basic requirements 49 : First, the supremacy of law over arbitrary power (the rule of law, not men, is the slogan generally associated with this influential (1975) The focus in the literature on official infidelity raises the puzzle of why exactly we value RL. 51 The most famous answer in modern jurisprudence is provided by Lon Fuller. His list of RL virtues captures well the overall objective of RL as a matter of legal theory and, as well, delineates qualities of good law that command widespread agreement. 52 Fuller views RL as entailing a series of moral qualities that are characteristic of good law. 53 These include the requirements of 54 :
• Generality, so that expectations of conduct are stated in rules widely applicable and impartially applied; 55 50 Friedrich Hayek was even more insistent that RL was fundamentally concerned with restricting governmental power. "[F]ormal equality before the law," writes Hayek, "is in conflict . . . with any activity of the government deliberately aiming at material or substantive equality of different people, and . . . any policy aiming directly at a substantive ideal of distributive justice must lead to the destruction of the Rule of Law." HAYEK, THE ROAD TO SERFDOM, supra note 6, at 82. Political theorist Michael Oakeshott also drew a connection between the RL ideal and individual liberty. See MICHAEL OAKESHOTT, The Rule of Law, in ON HISTORY: AND OTHER ESSAYS 119 (1983) . As one recent commentator summarized, Oakeshott saw the rule of law as "an inherent part of a free, peaceful, and prosperous society," and, therefore, "[a] society organized under the rule of law is a 'liberal' order of private ordering and constitutional limits on government;
[correlatively], the rule of law can exist only in such an order." Zywicki, supra note 6, at 6. 51 Judith Shklar, presumably having in mind these political theory efforts to explain why RL is essential, was quite skeptical of the connection, writing that "contemporary theories [of the rule of law] fail because they have lost a sense of what the political objectives of the ideal of the Rule of Law originally were and have come up with no plausible restatement." Judith N. Shklar, Political Theory and the Rule of Law, in THE RULE OF LAW: IDEAL OR IDEOLOGY?, supra note 43, at 1, 1. Hence, the phrase "has become meaningless thanks to ideological abuse and general over-use." Id.; see also Upham, supra note 15, at 75. 52 Because it is not relevant to this analysis, we elide the question of whether Fuller was or was not a legal positivist and, therefore, whether he saw the rule of law as a prerequisite to fidelity and obedience to ascriptive law. • Publicity, so that legal decision makers make available to the public the rules to be observed; 56 • Prospectivity, so that no one will be subject to the "threat of retrospective change"; 57 • Understandability, or what has also been called clarity; 58 • Consistency, so that no one is subject to contradictory rules; 59 • Possibility, that is, the prohibition of "rules that require conduct beyond the powers of the affected party"; 60 • Stability, so that rules do not change so frequently that parties cannot adequately gauge their actions and inactions; 61 and • Congruence between the stated rules and their actual administration. 62 Joseph Raz's depiction of RL is broadly congruent with Fuller's famous list. 63 Raz emphasizes prospectivity, transparency, clarity, and stability, all of which are on Fuller's list, but he adds generality, expressed as the imperative of "general rules." He goes on to say that "the requirement of generality is of the essence of the rule of law." 64 Raz supplements the Fullerian RL criteria by addressing specific institutional dimensions of RL. He adds to the list the requirement of an independent judiciary and judicial review; 65 and he further urges that "the discretion of the crime-preventing agencies should not be allowed to prevent the law." 66 Raz acknowledges that this latter category of RL principles addresses different dimensions of RL. The first set of principles, largely congruent with Fuller's, reflect the requirement "that the law should conform to standards designed to enable it effectively to guide action." 67 The second institutionally salient set of principles is "designed to ensure that the 56 The somewhat clumsy label Fuller gives this requirement is "promulgation." See id. at 49-51. 57 Id. at 51-62. 58 Id. at 63-65. Fuller also notes that Hayek made a substantially similar point in The Road to Serfdom. legal machinery of enforcing the law . . . shall be capable of supervising conformity to the rule of law and provide effective remedies in cases of deviation from it." 68 The contemporary commentary on RL has worked through themes that are quite copacetic with this normative template. As Andrei Marmor recently noted, there is a "remarkable consensus" about what RL basically entails. 69 The theoretical scholarship on RL is broadly consistent both with Dicey's preoccupation with narrowing of official discretion and with the Fuller-Raz focus on the qualities of a good legal system.
Other contemporary legal theorists have emphasized the point that RL qualities are very important, perhaps even essential, to realize the myriad objectives of good governance. 70 However, we can still describe the issue of RL's values as unsettled because disagreement remains about which of these RL characteristics are "essential," which just facilitate law's purposes and objectives, and which ought to be reconsidered as perhaps only valued contingently. Fuller provides us with a famous list, yet he does not purport to describe a hierarchy of values or a way to make trade-offs when, as we discuss later, these qualities conflict. Raz's depiction of RL values comes somewhat closer to making a comparative assessment among RL qualities, but he understandably stops short of doing so. Nor does he concern himself with the practical task of assembling RL values into an institutional matrix. 71 To the extent that we seek practical advice for reformers about how precisely to implement RL values and how to construct and maintain legal institutions, the lack of clarity about how to assess and rank these RL values is problematic. 68 Id. 69 Marmor, supra note 44. 70 See, e.g., Lovett, supra note 14, at 60 ("[I]f a political community has something recognizable as a legal system, then it must be the case that Rule of Law principles are at least to some extent being observed."). This is one variation on Ronald Dworkin's theme that proper legal rules have substantive objectivesobjectives of good law. See RONALD DWORKIN, LAW'S EMPIRE 413 (1991) ("That is, anyway, what law is for us: for the people we want to be and the community we aim to have."). In another plausible account, framed most famously by H.L.A. Hart, rule-of-law values are consistent with alternative legal regimes; however, Moreover, to the extent that scholars are in fact thinking hard about institutions, they are generally thinking about legal institutions-or, even more opaquely, characteristics of decision making within the judiciary. By focusing on the judiciary as the key institution responsible for implementing the rule of law, scholars invariably ignore the reality that long-term stability of the law requires not only establishing the right legal institutions, but also embedding the legal system in the right way within the larger political system so that the latter can sustain the former. 72 After all, a serious inquiry into RL must confront the basic fact that in countries in which legal and political institutions are established through ambitious reform efforts, legal institutions fail more often than they succeed. 73 We will return to the political context of RL in a later section. For now, we merely point out that the theoretical strand of RL thinking-a body of work represented by the leading political and legal scholars of our time-seldom draws the connection among the characteristics of RL, the structure of legal institutions, and the political context in which RL is nested.
A further disagreement-one that also threatens to imperil RL as a useful construct for real political reform efforts-concerns whether RL values are essentially proceduralist or whether they entail concrete substantive commitments. Hayek's famous formulation of RL helped sow confusion on this matter. While he depicted RL as a set of articulated constraints on the government's coercive power, he saw RL as promoting, in its design and implementation, individual freedom. 74 Raz objected to this second implication, noting that Hayek's view of RL and human freedom "leads to exaggerated expectations" of RL. 75 Rule of law should be understood, argues Raz, as a more modest enterprise; it is truly "just one of the virtues the law should possess" and "possesses no more than prima facie force." 76 And, although Fuller saw RL as intrinsic to the morality of law, the RL qualities he listed are essentially proceduralist-they are congruent with many substantive 72 commitments and, indeed, many different types of legal systems. 77 This proceduralist conception is hard to square with the discussion of RL in the work of two other prominent modern theorists: John Rawls and Ronald Dworkin. Rawls has been less engaged with the project of sketching the political and legal architecture of RL, but he certainly had in mind the ideal of RL as vouchsafing substantive equality and justice. 78 The overarching value of RL, then, would stand or fall on its ability to implement these aims; by contrast, a purely proceduralist template would be unlikely to realize these objectives. Ronald Dworkin is even more insistent that RL must embody substantive equality commitments. 79 "The connection," says Dworkin, "is sometimes expressed in the rubric that under the rule of law no man is above the law; but the force of that claim . . . is not exhausted by the idea that each law should be enforced against everyone according to its terms." 80 Rule-oflaw philosophers, he concludes, "have in mind substantial and not merely formal equality before the law." 81 In an earlier iteration of his RL analysis, Dworkin contrasted the "rule-book" conception of RL with a "rights" conception in which RL "is the ideal of rule by an accurate public conception of individual rights." 82 In this view, RL is irretrievably substantive. "It does not distinguish," writes Dworkin, "as the rule-book conception does, between the rule of law and substantive justice; on the contrary it requires, as part of the ideal of law, that the rules in the rule book capture and enforce rights." 83
As Jeremy Waldron has recently pointed out, however, this proceduralsubstantive dichotomy is not a rigid one. 84 "A procedural understanding of the Rule of Law," writes Waldron, does not just require "that officials apply the rules as they are set out; it requires application of the rules with all the care and attention to fairness that is signaled by ideals such as 'natural justice' and 'procedural due process.'" 85 Waldron shifts the focus from RL as merely, or especially, a reformulation of the bromide that individuals and officials alike must obey the law to focus on the substantive values of RL-at the very least, 77 See FULLER, supra note 11, at 153 ("[L]aw's internal morality . . . is indifferent toward the substantive aims of law and is ready to serve a variety of such aims with equal efficacy."). 78 See RAWLS, supra note 7, at 206-13. 79 See RONALD DWORKIN, JUSTICE IN ROBES 177 (2006) (explaining that he "prefer[s] a conception of legality" that promotes "substantial and not merely formal equality before the law"). 80 Id. 81 Id. 82 RONALD DWORKIN, A MATTER OF PRINCIPLE 11-12 (1985). 83 Id. at 12. 84 See Waldron, supra note 1, at 7-8. 85 Id.
the value of fairness and equitable administration of justice. 86 For Waldron, the procedural qualities are deeply connected to the objectives of legal decision making. 87 The conventional RL lists of these qualities, then, reiterate the notion that fair procedure is a talisman for good law. Waldron is well aware of the other values that good legal systems aim to promote, but he reshapes the RL inquiry by pressing the point that RL can avoid the pitfall of becoming an "essentially contested concept" if it is understood as a congeries of qualities that are fundamentally proceduralist but no less utilitarian and purposive. 88 We thus circle back to Dicey and Hayek to make the point that the view of RL as a mechanism for restraining governmental power can also be understood in substantive terms. 89 To be sure, framing RL as limits on official discretion leaves many opportunities for noxious legal content on the table. 90 A rulebook community may, after all, be a community of horrific laws. 91 However, the restraints on governmental power that RL in the Dicey-Hayek sense (a sense that Hobbes thought quite unlikely to materialize) 92 limits the threat that a community would in fact create a substantively attractive legal system only to discover that the implementation of this system is gutted by official mendacity and abuses of discretion. The juxtaposition of rule of law and rule of men is meant to capture, at the very least, the notion that society should have decent confidence that their expressed desires will be accommodated and respected by their representatives.
II. MEASURING THE RULE OF LAW
Rule-of-law reformers must not only try their best to develop and implement legal institutions across the globe; they must also have in place mechanisms of assessment and measurement. We need to know how and why RL fails as well as how and why it succeeds. This requires a comprehensive 86 Id. at 40-41. 87 Id. at 55. 88 See Waldron, supra note 1, at 28-38 (describing RL's virtues). 89 See, e.g., Holmes, supra note 7, at 19, 22 (discussing Rousseau's view that a pluralistic society can exercise its political leverage to maximize-if not achieve-political equality). 90 series of measurement tools that will help reformers address in a clear-headed way whether and to what extent certain RL initiatives are having their intended effect. At the very least, these assessments help determine whether the effort is worth the considerable investment. More fundamentally, we need to measure RL to make educated judgments about how best to refine our objectives to serve the large and important cause of improving governance and enhancing societal well-being throughout the world.
There are serious questions about whether suitable measurement is possible. 93 Most importantly, we face the ubiquitous dilemma of determining how best to make trade-offs where RL values come into conflict. In the contemporary RL literature, the qualities of RL are seen as linear and as basically pointing in the same direction. All good things, this literature suggests, go together. 94 year to year? However these indicators are scaled, amalgamated, indexed, added, subtracted or multiplied, we have many orders of magnitude greater numbers of explanatory variables than cases. We need only 184 explanatory variables, plus a few year dummies, to explain 100% of the times series on country-economic growth. They create all of these nearly nine thousand measures for only 185 cases. For most of the measures related to law, there are less than ten "contributors," on average, contributing to the measures, and for many countries far less than ten. The World Bank is explicitly drawing from and contributing to the current academic literature in economics, as discussed on the methodology page of the Doing Business website. a complement for another. We should, for instance, have an independent judiciary and separation of powers; we should maintain a unitary-executive scheme and also have clearly prescribed limits on executive discretion. Our analysis above reveals a point that should be, if not obvious, fairly clear: These schemes will frequently come into conflict with one another. That there are country requires a supervisory board that is appointed at least in part by shareholders, assume that Mr. James has elected 60% of the shareholder-elected members of the supervisory board. Assume also that the 5-member board of directors then consists of 3 directors, including Mr. James himself, who were designated or proposed by Mr. James' members on the supervisory board. 3. Mr. James also owns 90% of Seller Co. ("Seller"), which operates a chain of retail hardware stores. Seller is facing financial problems and recently shut a large number of its stores. As a result, many of its trucks are not being used. 4. Mr. James proposes to Buyer that Buyer purchase Seller's unused trucks to expand Buyer's distribution of its food products. Buyer agrees and enters into the transaction. 5. All required approvals are obtained and all mandatory disclosures are made. The final terms of the transaction require Buyer to pay to Seller in cash an amount equal to 10% of Buyer's assets in exchange for the trucks. If Mr. James can lawfully vote on the transaction at Buyer's board of directors and/or shareholder level, please assume he is the deciding vote in favor of the transaction. 6. The price of the trucks is above market value and the transaction causes damages to Buyer. Minority shareholders within Buyer sue Mr. James and the parties that approved the transaction. 7. Assume that Buyer is a large private firm (i.e., not state-owned) that has issued stock that is publicly traded and is listed on your country's most important stock exchange. If there is no stock exchange in your country, or if there are fewer than 10 firms actively traded on your country's exchange, please assume that Buyer is a large private company with a large number of shareholders. 8. Assume that the transaction is part of Buyer's ordinary course of business. 9. The transaction is not ultra vires (i.e., is not outside the power or authority of Buyer Id. at 9-10. These are among the eighteen pages of questions that contributors are asked just about the topic of protecting investors. Which theory of law tells us that a balance-of-probabilities standard for civil claims and an intimate-conviction standard for criminal claims, plus the disposition of certain remedies trumps, or is trumped by, other constellations of answers?
conflicting values at stake in public policy making is not, in and of itself, an arresting insight. But what makes this especially problematic in the context of RL reformism is that we have no neat mechanism available for measuring the performance of RL qua RL given these trade-offs.
We could conceivably measure some legal institutions (for instance, asking whether a system of constitutionalism is more or less established), 95 but how are we to measure RL more globally when various governance structures push in different directions? To make the point more concrete: Suppose we can say that a developing country has an independent judiciary with a strong system of judicial review and, for those reasons, is high on the RL "scale," but it also has a strong, unitary executive branch that, as best we can discern, does not reliably respect decisions of the judiciary. How do we measure and promote RL in that country? We need a sensible strategy for assessing trade-offs. And this requires more than technical proficiency and sophistication; it requires clarity about the concept of RL and a consensus about how and why we value RL.
Moving from critique to constructive engagement with the RL enterprise, we end by asking: "What sort of steps should we to follow to make measurement possible?" Building on the list of difficulties and dilemmas described at the beginning of this Part, we first suggest that efforts to measure RL incorporate a similarly complex assessment of the political circumstances of the system that measuring tool is assessing. Second, the way to incorporate trade-offs into measurement efforts begins with a specification of how different RL values are to be ranked. Some governance analyses triage RL structures in certain ways; but we still lack the sort of comprehensive, ordinalor cardinal-ranking systems that would make measurement more fine-grained and truer to the overall normative objectives of RL reformism. Third, greater progress needs to be made in yoking RL structures to issues of capacity and compliance. In short, we need to know how officials and branches of government follow the rules and principles laid down by legal institutions. This issue of compliance measurement is, of course, an analytically complex one, and we simply note its importance in RL reform efforts. Lastly, and perhaps most grandly, we call for greater engagement among social scientists, legal scholars, and the RL reform community to refine the concept of RL, with the goal of drawing upon the different perspectives available from these other 95 See, e.g., ZACHARY ELKINS ET AL., THE ENDURANCE OF NATIONAL CONSTITUTIONS 40-47 (2009) (describing constitutive elements of "constitutional order"). disciplines and directions and generating a clearer strategy for assessment and measurement.
III. CONSTRUCTING THE RULE OF LAW
There is broad consistency across the range of RL thinkers and activists about what a legal system needs to have in place to implement RL. In addition to basic agreement about what RL means and what qualities it entails, RL requires of series of essential institutions. Likewise, RL requires key governance structures-structures that, while perhaps different in architecture, are elements in the basic RL edifice. Such investigation will help us frame our discussion in Part IV about how we can (or cannot) implement RL given certain assumptions about the structures of government within the United States and abroad.
One key RL institution is the presence of a constitution-or, more accurately, a scheme of constitutionalism. 96 The idea here is a complex yet familiar one: Only insofar as a polity has a body of (preferably written) fundamental law embedded in a constitution can we plausibly measure the government's fidelity to the rule of law. 97 The constitution's service to RL is two-fold. First, it provides the basic structure and rules of the system, "stipulates institutions of government," 98 and tells the government (sometimes in broad terms, other times more specifically) how to undertake its responsibilities-that is, how to govern. Even more basically, it defines the architecture of government by, for example, describing the structure of lawmaking and law executing. 99 Second, a constitution contains the substantive rules that authorize and limit government regulatory power. 99 For an interesting perspective on the role of constitutions "as expressive documents," see Geoffrey
Brennan & Alan Hamlin, Constitutions as Expressive Documents, in THE OXFORD HANDBOOK, supra note 98, at 329, 340 ("But there is some danger . . . in asking a written constitution to perform the function of fully defining the rules of the sociopolitical-economic game."). 100 See, e.g., DONALD S. LUTZ, PRINCIPLES OF CONSTITUTIONAL DESIGN 17 (2006) ("Power is also limited through specific prohibitions on decision outcomes reached by those in power."). This idea that constitutions can act as a limit on governmental authority was especially prominent in the work of David Hume and, later, When we say that a constitution describes the fundamental law, we are referring to the rules explaining just how far the government can go. The fundamental law, therefore, can be used to measure the metes and bounds of the government's regulatory authority. While most RL accounts are reticent to offer big judgments about the content of this fundamental law, they are considerably bolder in insisting that a constitution is a necessary condition for a polity to be governed by RL.
Though deemed necessary, a written constitution is hardly a sufficient condition for RL to flourish. Most constitutions have a rather short shelf-life, approximately seventeen years on average. 101 Moreover, the lion's share of new constitutions fail in the sense that political officials frequently disregard their constitution, no matter how ideally it is written. Hence there is an important mismatch between the establishment of a scheme of constitutionalism in a country that ostensibly aims to establish RL and the maintenance and performance of that constitution in the real world of law and politics. Therefore, the agenda of establishing constitutionalism as a linchpin of RL reform-an agenda reflected in much of the RL literature in both law and political science-does not adequately come to terms with the law-onpaper and law-in-society incongruity. 102 Rule-of-law reformers and theorists typically insist that there be a system of judicial review available in countries that aim to establish RL. 103 This system enables a duly authorized institution-the judiciary-to assess and make a binding judgment about whether and to what extent a government action complies with the procedural and substantive requirements embodied in Montesquieu the relevant constitution and other authoritative sources of law. 104 One of the consistent core ideas in the developed case for judicial review is that such an institutional arrangement is necessary (or at least extremely important) to maintaining a disinterested eye on the conduct and activities of government. 105 Judicial review helps implement the rules and values of the constitution; therefore, it helps implement the rule of law.
Related to this idea in important ways is the concept of the separation of powers. 106 Influential political theorists, not the least of whom include the intellectual architects of the British and American constitutions, 107 have accounted for the division of powers and responsibilities among various institutions (in the conventional schema, the legislature, the executive, and the judiciary) on the ground that such a division safeguards RL. 108 It does so principally by managing the tactical aspects of multidimensional governance 109 and, more to the point, by making it more difficult for any one set of government officials to accumulate and aggrandize power. 110 Separation of powers shares in common with judicial review the idea that certain institutional arrangements help implement RL by making it more likely that the good governance qualities associated with the concept (recall here Fuller's criteria 104 See, e.g., RAZ, supra note 63, at 217 (noting that, as part of RL, "[t]he courts should have review powers over the implementation of the other principles" (emphasis omitted)). But see Fallon, supra note 14, at 9 n.33 ("The necessary judicial role need not, at least on all theories, encompass review of legislative acts for consistency with a written constitution; the demand is only for the availability of courts to apply ordinary law."). 105 108 See, e.g., Lovett, supra note 14, at 66 ("One idea behind the separation of powers system, for example, was precisely that since only power can effectively oppose power, we must cleverly design institutions such that the battle lines drawn between competing powers happen to coincide with boundaries set by the Rule of Law."); Manning, supra note 106, at 58 ("[T]he full historical context suggests that the separation of the legislative and judicial powers in the United States was designed, in part, to limit governmental discretion and promote rule of law values."). 109 for successful law) will emerge from the complicated interplay of forces, interests, expertise, and strategies. 111 Ambition, wrote Madison, must be counteracted by ambition, and the separation of powers represents the best example of the sort of "auxiliary precautions" that he eloquently insisted upon in the Federalist No. 51. 112
A fourth institutional structure that is viewed in much of the literature as a critical component of a system that values and safeguards RL is an independent judiciary. 113 While there are many different ways to capture coherently the notion of judicial independence, 114 structural insulation from political pressure is the usual requirement. 115 A 2008 USAID document entitled Guide to Rule of Law Country Analysis, seeks to determine the level of judicial independence by asking two questions: "Do the constitution and laws of the country provide that the judiciary is an independent branch of government? Do the laws relating to the structure and operations of the judiciary place the principal control over most judicial operations in the hands of the judiciary itself?" 116 The first question ties the independent judiciary directly back to the separation of powers, 117 while the second question looks at the degree of external political influence. 111 government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place oblige it to control itself. A dependence on the people is, no doubt, the primary control on the government; but experience has taught mankind the necessity of auxiliary precautions."); see also Manning, supra note 106, at 61 ("[The] rule-of-law justification for the separation of powers owes a great deal to the Founders' negative experiences with the ineffectively separated powers of colonial and state governments."). 113 See, e.g., Manning, supra note 106, at 66 ("[A] recurring theme was that judicial independence furthered the related constitutional objectives of constraining official discretion and promoting the rule of law."); Brian Z. Why do we value judicial independence? Among the various values vouchsafed by judicial independence, two stand out: freedom from external influence and judicial impartiality. Judicial independence may also be a proxy for other values. For example, it may reflect "a concern about consistency across cases and, hence, across time." 118 Both of these values are, of course, RL values as traditionally understood. A fuller consideration of the connection between judicial independence and RL must await the next Part, 119 but the central point here is that an independent judiciary is considered by many commentators, and most RL reformers, as a sine qua non for RL. Indeed, various indexes of RL found in USAID and World Bank reform efforts view the relationship between judicial independence and good governance as a linear one. 120 Each of these "essential" institutions is usually evaluated by reference to American criteria. That is, the literature looks at how the American system configures constitutionalism, judicial review, separation of powers, and judicial independence and then projects these structures onto other countries. As we will explain in more detail below, there are at least two fundamental problems with such an approach. First, the understandings of what these institutions mean and how they are constructed vary by country. Constitutionalism means something different in New Zealand and Chile than it does in the United States and the United Kingdom. The same is certainly true for judicial review. And it is especially true of the last two elements mentioned-separation of powers and the independent judiciary. Simply exporting an American system of separation of powers to a country whose political structure, history, and culture understands the relationship among government institutions in a different way would be extraordinarily difficult. Second, even supposing that we could transplant these essential institutions to developed and developing countries, the performance of these institutions will look quite different. 118 Kornhauser, supra note 115, at 51. 119 See infra text accompanying notes 120-181. 120 
IV. IMPLEMENTING THE RULE OF LAW
Much of the discussion up to this point has involved RL as an abstract concept. In earlier Parts, we interrogated the basic principles and values of RL and further considered how RL criteria map onto competing theories of law. We also sketched some aspects of the institutional and structural apparatus of RL in the reform project, noting that the construction of RL is viewed as including certain essential institutions and key governance structures. We are now ready to return to the central objective of this Article-a consideration of how a deeper understanding of the nature and contents of RL will or should impact the implementation of RL on the ground. Our investigation of institutions and governance structures is necessarily preliminary. We are interested here in revealing some of the underappreciated difficulties faced by RL proponents in designing and maintaining various institutions. Some of these difficulties are fundamental, while others are surmountable. In any event, a closer look at the contingent and complex qualities of these legal institutions and structures, as well as a closer look at trade-offs, will help aid RL analysis and, more to the point, help improve the likelihood that RL efforts in the real world will accomplish their objectives.
A. Judicial Independence and Judicial Performance
The RL literature does not make clear in its description of judicial independence precisely from what judges are expected to be independent. 121 Different conceptions of proper judging yield different answers. One modality of judicial independence stresses freedom from the reality or appearance of judicial corruption. Here, the defining element of judicial independence is fidelity to law and legal principle regardless of where this fidelity leads the judge. A judge betrays this fidelity, and thus the public trust, when he or she pursues other objectives. These can be self-regarding or in service of the objectives of other individuals or institutions with influence over the judge. 122 121 On the puzzling nature of judicial independence, see, for example, McNollgast, Conditions for Judicial Independence, 13 J. CONTEMP. LEGAL ISSUES 105, 105-06 (2006) (explaining that there is much disagreement about what it means for a judiciary to be independent); see also Lydia Brashear Tiede, Judicial Independence: Often Cited, Rarely Understood, 13 J. CONTEMP. LEGAL ISSUES 129 (2006) . 122 In Caperton v. Massey Coal Co., 129 S. Ct. 2252, 2266-67 (2009), for example, the Supreme Court decried the manner by which interest groups in West Virginia were able to make substantial financial contributions to judges running for election in that state, thus raising questions about the judges' fidelity to legal principles.
However, corruption is only one concern undergirding the case for an independent judiciary. Another very different take on judicial independence stresses the value and virtue of judicial impartiality. The idea is that judges should come to legal disputes with an open mind; their judgments should be influenced solely by the merits of the arguments, gleaned through (in the American context) the arguments of the disputants or (in the civil law tradition) by the judge's own investigation and inquiry. Whatever threatens impartiality threatens sound adjudication. Judges, in this conception, should be kept independent from all realistic threats to this ideal of impartiality. Requirements, for example, that prosecutors be independent (a requirement that has been separately associated with RL), 123 and prohibitions against judges assessing evidence outside the purview of one of the parties, all contribute in small or large ways to the ideal of judicial impartiality. 124 Political influence is a significant threat to judicial impartiality. Members of the executive or legislative branches frequently undertake to influence judges in the outcome of specific cases, directly threatening the ability of judges to render impartial judgment. Examples of external political threats to judicial impartiality are legion. King James's firing of Chief Justice Coke in early seventeenth-century England, 125 the effort by President Franklin Roosevelt to pack the Supreme Court in the 1930s, 126 and the recent effort on the part of federal legislators to threaten judges who cite foreign law in their opinions with impeachment 127 all reveal that the threats to judicial impartiality are ubiquitous. Judicial independence is regarded as a structural mechanism to 123 See RAZ, supra note 63, at 218 (stating that the prosecution should not have the discretion to decide not to prosecute crimes committed by certain classes of offenders); About the ABA Rule of Law Initiative, supra note 26. 124 In the administrative adjudication context, this ideal of impartiality is embedded in various provisions of the Administrative Procedure Act that seek to shield administrative law judges from threats to their impartiality. See, e.g., Administrative Procedure Act, 5 U.S.C. § 554(d)(1) (2006) ("[The agency adjudicator] . . . may not consult a person or party on a fact in issue, unless on notice and opportunity for all parties to participate . . . ."); id. § 554(d)(2) ("[An] employee or agent engaged in the performance of investigative or prosecuting functions for an agency in a case may not . . . participate or advise in the decision, recommended decision, or agency review . . . ."); id. § 557(d)(1)(A)-(C) (describing rules against ex parte contacts in administrative adjudications). 125 insulate judges from external influence. And the influence that is most worrisome is the kind of influence that would encourage a judge to decide an issue on the basis of non-objective criteria-in short, to rule on the basis of "men," not "law."
Another aspect of impartiality deserves mention. Until now, we have focused on concerns about external influence. The underlying assumption is that, but for this external influence, judges would come to disputes impartially and utterly open-minded. An entirely separate threat to impartiality, however, is the threat posed by the judge who is driven by internal influences that bias his or her judgment and are wholly irrespective of external pressures. If judges are ideological, the ideal of impartiality is deeply threatened. 128 Ideologically driven decision making steers the judge away from the arguments of the parties and toward his or her ideology. 129 If the decision is be compelled by the latter rather than the former, it is a serious problem insofar as we prize judicial impartiality above all else.
Notice here how judicial independence works in favor of the first conception of impartiality but not necessarily in favor of the second. With independence comes freedom from external influence. With no vulnerability to reprisal, the judge is free to decide the case on the merits, and he may adjudicate without regard to the views of legislators, governors, or presidents. Judges are, in essence, empowered to govern on the basis of law, not men. However, true judicial independence also gives judges license to decide on the basis of their own ideological predilections. No opportunities exist for external officials, be they legislators or chief executives, to check judicial freedom to impose their own conceptions of justice, fair play, etc. If we suppose that judges typically act this way, then judicial independence works against RL. Such independence makes it more, rather than less, likely that judges will be governed by men, not law. . 130 Judith Resnik and others note that this sense of partisanship may cut in the opposite direction; that is, we may view it as perfectly acceptable for citizens, through their elected officials, to seek to entrench their This stylized conception of judicial decision making is not intended to take any position on how judges behave. This is a very complex question addressed within a large social science literature. 131 Rather, our central point is that judicial independence standing alone tells us little about whether and to what extent RL is subserved unless we have a fuller idea of the risks associated with varying degrees of judicial freedom. Under one conception of judicial behavior, RL would be greatly aided by carefully structured judicial independence, while under another conception, RL would be undermined by this very same structure. 132 Framing judicial independence in these two different ways illustrates the multidimensionality of this one RL element. If corruption is the principal worry, then RL demands especially rigorous ethical standards and requirements of transparency to boot. 133 We want to be crystal clear about what interests may be implicated by one or another judicial structure. 134 We want public-regarding, not private-regarding judicial decisions. 135 If, instead, we worry principally about judicial partiality, then we may or may not want judicial independence, depending where the threats to impartiality arise. 136 An additional wrinkle in the consideration of judicial independence as a scheme for implementing RL is the issue of judicial philosophy. In a contribution to a recent anthology on judicial independence, Lewis Kornhauser own governance philosophies by influencing the judicial process. Given the permanence of judicial tenure, the only credible way to influence the judicial process in an independence regime is by careful attention to, and oversight of, the nomination and confirmation process. makes the wise point that judicial independence is seldom valued for its own sake. 137 What we really want to know, in assessing the connection between judicial performance and RL (and other values), is the judge's normative theory of adjudication. 138 Does the judge-or, if you prefer the bird's eye view, the judiciary-pay adequate fidelity to enacted law? 139 Does the judge follow precedent? 140 Does the judge act assiduously, and on his own initiative, to protect and promote the rule of law? If the answer to this is yes, then we might well consider judicial independence as less essential to RL. If, instead, judges aggrandize to themselves the lawmaking power, thereby replacing RL values of consistency and (to bring in one of Joseph Raz's requirements) the value of legislative lawmaking with judicial fiat, 141 then we might worry that judicial independence provides judges with an unacceptably wide domain of discretion. In such a system, we may prefer a non-independent judiciary, that is, a judiciary under the influence and even control of the legislative and executive branches-or, as with the elected judiciary in the American states, the direct control of the voters. For it is only where these mechanisms are in place that judges will be obedient to RL. 142 In the end, we may be more interested in the central question of judicial fidelity to law than how independent judges are from external influences. Consider here the enduring question of judicial lawmaking. The prerogatives given to judges to decide issues without the fear of individual reprisal would appear to increase the incentives for judges to engage in more ambitious lawmaking. In his comparative analysis of adjudication and courts, Martin 137 Kornhauser, supra note 118, at 45. 138 Id. at 53-54. 139 See, e.g., CASS, supra note 44, at 4-6. 140 See, e.g., Mark Ramseyer & Eric Rasmussen, Judicial Independence in a Civil Law Regime: The Evidence from Japan, 13 J.L. ECON. & ORG. 259 (1997) . 141 See Raz, supra note 71, at 357-58. 142 The observations here are primarily normative, raising questions about how we ought to view the merits and demerits of judicial independence given what we know or think we know about judging. The positive political theory (PPT) analysis of judicial independence is nested more rigorously in the "new separation of powers literature" and emphasizes the ways in which judges, whether viewed as "independent" or not, are embedded in a strategic political process that exerts influence and pressure over their decision making. See Rui J.P. de Figueiredo, Jr. et al., The New Separation-of-Powers Approach to American Politics, in THE OXFORD HANDBOOK, supra note 98, at 199, 208 ("The new separation-of-powers analysis treats judicial decisions not as one-shot cases determined by their idiosyncratic characteristics, but as repeated iterations of interactions between the branches."). While the strategic model of judicial, legislative, and executive decision making is not front and center in the analysis here, we do note that, with the benefit of PPT, we can view more skeptically-or perhaps realistically-the claims that judges are in fact independent in their decision making. Shapiro makes the point that "lawmaking and judicial independence are fundamentally incompatible." 143 No political regime will permit, on any sustained basis, judges to engage in interpretations that are far apart from the will of the "governing coalition." 144 A common theme in the political science literature is that courts, even while exercising discretion, will perform their tasks within the broad strictures of an "interpretive regime" and will thus be limited in their opportunities for lawmaking. 145 This is a common theme and one that resonates across a realm of methodological approaches and positive analyses of judges and interactions among the judicial legislative and executive branches. 146 However, the normative proposition that judicial independence and judicial lawmaking are incompatible is not free from controversy. Kim Lane Scheppele, for example, insists that judges exercise wide discretion and, indeed, seek substantive justice even in the face of positive law precisely because judicial independence fosters these opportunities and duties. 147 Scheppele writes: "If judges have to take a positivist attitude toward law and simply follow the rules laid down by the political branches, then they are not really independent of politics but . . . completely subservient to it." 148 In this framework, judicial independence is not inconsistent with judicial lawmaking; rather, judicial lawmaking is a necessary condition for judicial independence to properly function. 149 To summarize the insight of this section, the case for judicial independence rests on a series of incomplete and, in some ways, controversial premises and assumptions. The discussions of judicial independence with respect to indexes of RL are often unclear about precisely what is meant by the term. Further, circumstances arise in which judicial independence may not, in fact, serve the objectives of RL reformers. We need not conclude, cynically, that judicial independence is wholly chimerical and of little pertinence to RL reformism. Instead, we address some of the problems with judicial independence as an 143 MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS 34 (1981) . 144 See id. 145 See William N. Eskridge, Jr. & John Ferejohn, Politics, Interpretation, and the Rule of Law, in RULE OF LAW, supra note 5, at 265, 265-67 (describing "interpretive regimes" as "systems of norms or conventions that regulate the interpretation of legal materials, including statutes" (emphasis omitted)). 146 institutional mechanisms through which the political branches can actually be challenged in their ability to dictate to judges the entirety of the law they are to apply.").
analytical construct and as a normative principle in order to improve future work on judicial performance, the judiciary as an institution, and the relationship between certain theories of judging and RL values.
B. The Unitary Executive and Separation of Powers
A key tension arises between the virtue of the unitary executive as an institutional mechanism for promoting RL and the virtue of promoting the separation of powers for that same purpose. We consider that tension herenot to resolve the dispute over the desirability of the unitary executive model, but to once again illustrate the point that the successful implementation of RL requires attention to these institutional complexities and to potential trade-offs between competing structures and values.
Proponents of the unitary executive model in the United States, 150 perhaps channeling Alexander Hamilton and other intellectual architects of the strong executive, 151 emphasize that RL is best protected where the administration of policy is managed by a strong executive in which there is a clear hierarchy. 152 But this presupposes that those higher up the chain of command are interested in following the law. Where, instead, they privilege their own interests above fidelity to law, the unitary executive empowers the chief executive while also enhancing executive power vis-à-vis the other branches. Insofar as this is a risk, separation of powers is more important to the preservation of RL because such a scheme enables institutions and officials outside the executive branch to rein in executive authority. However, if this risk is minimal, and instead the unitary executive better protects RL values, then separation of powers may impede rather than facilitate RL.
How can we best evaluate these competing claims? To begin with, we need a clear definition of the unitary executive. Such a definition remains somewhat elusive. 153 Formalistically, the unitary executive refers to a structure in which all decision makers exercising executive power are located 150 within the executive branch and are under the authority of the chief executive. 154 However, there is less here than meets the eye. The Supreme Court has been bedeviled by the question of what constitutes an executive function. In Humphrey's Executor v. United States, 155 for example, the Court assembled a vocabulary that distinguished executive from quasi-executive (and legislative from quasi-legislative) functions in order to preserve a sphere of congressional influence over administrative agencies-in that case, the Federal Trade Commission-exercising a combination of powers and performing diverse functions. 156 Whatever its plausibility as a theoretical or structural matter, this distinction has survived the test of time. 157 Indeed, in the state constitutional context, the reference to "quasi" powers-by which we mean powers that are not cabined by the labels executive, legislative, or judicialhas enabled courts to embrace (to a greater or lesser degree) the exercise of multifaceted powers within the structure of a rigid, and typically textually grounded, scheme of separation of powers. 158 Suppose, instead, we take a more pragmatic route to the unitary executive matter and view this ideal as entailing strong presidential or gubernatorial control over the administration of the laws. 159 This is the view reflected in much of the regulatory policy-making literature and is one that looks past originalist depictions of executive performance and the separation of powers; instead, it explains how a workable, modern conception of regulatory policy making in the post-New Deal administrative state requires the nesting of public administration in a hierarchical conception of accountability and control. 160 Such a model-one that we will consider at least a cousin to the classic model of the unitary executive-can be grounded in a political idea of the chief executive as principally responsive to public opinion 161 or it can be grounded in a sort of "scientific management" perspective 162 one that views the chief executive as a superior manager of regulatory decision making. Either way, the unitary executive functions here in strongly practical terms. Definitionally, then, we can see the unitary executive as a structure in which the administration of policy is managed through a mainly top-down process, with some shielding from influences and pressures of other branches in government. 163 With this definition in mind, let us consider how this unitary executive is connected to RL. From one perspective, the accountability of low-and midlevel administrators to superiors within the executive branch line of authority helps to ensure that government decisions are consistent and stable. 164 More generally, they can reassure us that the governors, in this case the bureaucrats, are governed by law and that discretion is properly limited. 165 Taken thusly, we can see the unitary executive as a facilitator of RL values-indeed, we want executive functions organized in a more, rather than less, unitary way whenever possible. For it is through the device of top-down supervision, nested in the constitutional requirement that the President "[t]ake care that the [l]aws be faithfully executed," 166 that we can assure the maintenance of RL against external pressures of infidelity.
Competing perspectives are possible, however. 167 For instance, congruence is, as Fuller noted, one of the values of RL. 168 This means that there should be a close connection between stated rules and implementation of those rules. The structure of the unitary executive can potentially cordon off administrative officials from checks by the legislative branch. Presumably, the legislative branch will be the institution that has the most at stake-that is, the most to gain and to lose-in ensuring that the rules promulgated by statute will be implemented by executive officials along the lines delineated by the legislature. Therefore, a focus on congruence as a key RL value may well entail a focus on the incentives of an autonomous executive branch to depart 163 from promulgated rules and the capacity of the legislature to hold executive officials in check. 169 An even more serious critique is possible. Thus far, we have been considering the unitary executive primarily in the American context. As we explored earlier, the effort to transplant American-style legal institutions is fraught with difficulties. In other countries in which official indiscretion is the norm, not the exception, a strict hierarchy of control will frequently undermine rather than subserve RL. What if control over the bureaucracy is in service of arbitrary ends, such as "erasing" perceived enemies in the middle of the night? Again, we cannot learn how legal institutions, such as the unitary executive, succeed or fail until we have a better sense of how these institutions are deployed in systems with different political contexts. Insofar as we say that the unitary executive-or separation of powers more generally-"succeeds" in the American context, why precisely does it succeed? What about the American political and legal context contributes to this success? And what are the positive assumptions that must underlie any effort to translate this success to a different context? Without satisfactory answers to these questions, progress on exporting legal institutions will be limited.
C. Constitutionalism's Content
We can summarize the contingent value of the unitary executive thusly: The value of this schema depends, first, upon the relationship between the unitary executive and separation of powers more generally; next, upon a positive political theory of government (not only in the United States, but also abroad) and, in particular, positive theories of executive officials' behavior and performance; and, lastly, upon the objectives that the unitary executive system is designed to achieve. The unitary executive also depends on RL, but for reasons we have already described, that is an unsatisfactory answer. We need both a theory of law and also a clear sense of what we want our executive officials to facilitate and to achieve. This requires that we go beyond the RL shibboleth and consider more comprehensively what aims we have in mind for governing institutions in one or another political context. 169 We may say much the same about the judicial branch. The courts are also interested in ensuring that their judgments are carried out by executive officials. However, lacking the power of the purse and the sword, they must not only rely on executive fidelity, but may also have the resources available through the constitutional doctrine of separation of powers to keep the executive honest in the appropriate cases. See THE FEDERALIST NO. 78, at 391-97 (Alexander Hamilton) (Ian Shapiro ed., 2009).
A further illustration of this very same point arises in connection with one of the sacred cows of RL discourse, constitutionalism. 170 The question whether and to what extent constitutionalism is essential for RL purposes arises precisely because the underlying purposes and functions of constitutionalism are contingent upon larger questions about the behavior of government and the political theory of the republic to which the constitution is attached. This answer will likely be different in, say, Brazil and India than it will be in the United States and Canada. Constitutions articulate not only the appropriate procedures of governance, 171 but also the bedrock of legal principles from which governmental action and the lines between public authority and private liberty are drawn. 172 Does it follow that constitutionalism by its very nature safeguards RL?
Clearly not. First, many constitutions around the world contain important "exceptions" clauses-provisions that authorize certain governmental action notwithstanding express prohibitions within the document. 173 Furthermore, government officials are typically authorized under these "exceptions" to make the decision whether and to what extent to act. Executive decisions that would be anathema in the American context, such as military coups or suspensions of protections for criminal defendants, are common in, for example, Latin American contexts even where written constitutions contain broad individual rights provisions. 174 That there are frequent examples of conflicts between what the constitution forbids on the one hand and what it permits through exceptions clauses on the other indicates that there is nothing about the mere existence of a constitution that ensures that RL will be protected and preserved.
Secondly, constitutions frequently authorize governments to undertake action without an express grant of power, whether constitutional, statutory, or otherwise. The police power in the American state constitutional context, 175 the "necessary and proper" clause in the American federal context, 176 and general welfare clauses in many other constitutional contexts 177 are examples of just this phenomenon. Such broad authority granted to the government is justified largely on grounds of exigency. 178 But notice how the presence of governmental prerogative and the corresponding absence of limits are inherently in tension with RL values. We might be quite willing to trade off these values in order to realize the values of governmental flexibility, but we should do so recognizing that RL has been sacrificed, or at least has been shuffled down the deck of values. Lastly, even where there is a constitution in operation, the problem remains (especially outside the United States) of how to get political officials-executive leadership in particular-to adhere to the constitution. Given ubiquitous incentives to defect from the constitutional bargain, it is remarkable if not extraordinary to see government officials following constitutional rules where strong forces pull in other directions. 179 And where they do follow these rules, RL values are safeguarded not because there is a constitution in place, but rather because of the complex political structure and circumstances that yield compliance and reduce the risk of violence and defection from the social contract. 180 The RL literature dwells on the nature of constitutions as instruments of fundamental law. It sees constitutions as the inevitable source of limits on governmental power, as guidelines for governments to follow in pursuing authority. 181 Moreover, these guidelines ideally limit the scope of judicial initiative by guiding judges in resolving disputes. Written constitutions have a special virtue in that they make these guidelines transparent and tractable, thereby improving RL. 182 However, we cannot embrace this view without knowing more about the content of a constitution. The nexus between constitutionalism and RL depends upon the formal and practical expression of RL values in the constitution-in the document itself and, not unimportantly, in the ways it is interpreted in real life. That a version of constitutionalism may work at cross-purposes with RL stands as a brute fact supporting the idea that this institutional mechanism has a contingent, rather than intrinsic, relationship with RL.
CONCLUSION
While there is enormous enthusiasm about the rule of law worldwide, we should be somewhat apprehensive about transplanting American-style legal institutions into other countries and systems of government until we have a clearer sense of the concept and can demonstrate a much more informed understanding of how these institutions will work and how trade-offs will be made when values, structures, and rules come into conflict.
The problems with the current state of the literature and reform projects are several-fold. First, we lack a consensus regarding exactly why we value RL. While a rich literature has grown around this question, we still need to zero in on the normative reasons why particular elements of RL are valued (this is important for, among other reasons, helping us make trade-offs when values come into conflict). Second, too few satisfactory connections are made between RL and theories of legal decision making. Rule-of-law values must be grounded in a particular theory of law. For example, the implications for RL reform will be different depending on whether one is a legal realist or a legal formalist. For the rule of law to be a meaningful construct that can be used prescriptively to build institutions in emerging democracies or to perform the more mundane task of defining RL, scholars and practitioners must be 181 See LUTZ, supra note 100, at 23-24 ("Constitutional purposes are multiple, and liberty thus has several layers; among various related institutional implications are rule of law, republicanism, and limited government."). 182 See id.; see also Geoffrey Brennan & Alan Hamlin, Constitutions as Expressive Documents, in OXFORD HANDBOOK, supra note 98, at 329, 332 ("[A] written constitution can embody the constitutional rules, and indeed should do so. That is the conceived function of constitutional documents, and to the extent that such documents do not specify the rules of the game that is seen to represent a 'future.'").
upfront about the theory of law that underpins their views and expectations. 183 Unpacking the commonly used measures of RL should make us think critically about the construct of RL on which they are based. Rather than measuring RL, these instruments often serve to measure the level of democratic values in a society or the extent to which it has implemented Western democratic traditions and thought. Often, indices of RL capture both a classical view of the law as being derived from nature or written by God and the influence of the legal process school, which envisions RL as a system of processes based on neutral principles. These two theories of law often do not and cannot fit into the same construct of RL. Indeed, any instrument that measures RL will require analysts to make trade-offs between, say, democracy, legal formalism, and the legal process view.
Third, we need to have more clarity in the connection between RL in theory and RL in implementation. This connection requires not only a careful specification of RL qualities, but also a satisfactory positive analysis of governmental performance to support the claim that RL necessitates one or another institution. For example, our discussion of judicial independence suggests that the imprecision in this concept raises questions about whether and how RL is facilitated by judicial independence. Relatedly, we have to have a clearer way to evaluate trade-offs when RL values come into conflict. Circumstances arise in which we are making incommensurable comparisons between values, interests, and objectives; there are even circumstances in which, at least in theory, cycling among preferences for competing institutional arrangements is possible.
A separate, but equally fundamental, difficulty concerns the lack of an adequate basis for evaluation and measurement. It is likely that no single definition of RL will ever achieve consensus among those who make RL promotion their central goal. Aggregating all of the existing measures into an ordinal scale or index, which is the most common approach, does little to overcome this definitional divide and only serves to violate every tenet of measurement theory. 184 Moreover, scholars and reformers too easily fall into the habit of equating American governmental institutions with good legal institutions. When we consider the relationship between separation of powers and RL, we usually have in mind the American-style separation of powers. This is problematic, insofar as the underlying political structure of countries to which the RL reform project is directed may be-and frequently are-quite different than the American structure. In addition to asking whether American-style RL is the best template for reform in other nations, the transplanting of American institutions to other contexts makes it very hard to evaluate progress. Where one or another RL institution fails, we do not know whether this failure is the result of a flawed view of RL generally or a mismatch between institution and country.
Given the many needs and beliefs of a society, RL may come in many flavors and include many dimensions. Citizens may prefer that the theory of justice on which RL is based be tailored to a specific policy context and change across different policies. While a law and economics view may be preferable to some in the context of contract law, others may prefer to rely on legal process to define the governing concept behind administrative law. Such a patchwork of RL theories and institutions cannot simply be stitched together and called the rule of law and exported to any country in any period of time.
